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fying the conclusion that he is liable as an insurer of the safety of his 
guest's person. It cannot be denied, however, that the recent case 
of Clancy v. Barker, Ji Neb. 83, does hold an innkeeper liable as 
an insurer of the person, regardless of whether the servant were 
acting within the scope of his authority. But upon the same state 
of facts, in Clancy v. Barker, 131 Fed. 161, in another suit, the Cir- 
cuit Court, per Sanborn, in a well-considered opinion, held the inn- 
keeper not liable for the servant's tortious act where not done in 
the scope of his employment. Therefore, with the exception of the 
Court of Nebraska, while the distinctions are not always clearly 
drawn, it nowhere appears that an innkeeper is held to insure the 
person of his guest against the acts of his servants when beyond the 
line of their authority. 

POWERS OF THE FEDERAL GOVERNMENT. 

No recent decision of the United States Supreme Court has been 
a source of greater interest than the case of Kansas v. Colorado, 206 
U. S. 46. Aside from its importance as a controversy between two 
sovereign states, it is especially noteworthy on account of the claims 
put forward on the part of the Federal Government. 

Kansas brought in the Supreme Court a suit to restrain Colorado 
from diverting the water of the Arkansas River for the irrigation of 
lands in Colorado. It was contended that this artificial diversion 
diminished the natural and customary flow of the river into and 
through Kansas. Then it was that the United States filed an inter- 
vening petition claiming the right to control the waters of the river 
to aid in the reclamation of arid lands. 

The argument of counsel for the government was unique. It 
was contended that the control of such a stream valuable for irri- 
gation purposes was necessary for the furtherance of the govern- 
ment's policy as to irrigation. This being conceded, the Federal 
Government would properly have control of such a stream under 
that provision of the Constitution which gives Congress all the inci- 
dental and instrumental powers necessary and proper to carry into 
execution all the express powers. Const., Art. I, Sec. 8, cl. 18. 
See Story on Const., Sec. 1243. 

This brought up for the consideration of the court the question 
as to whether the right to reclaim arid lands was one of the powers 
granted to Congress by the Constitution. No proposition of con- 
stitutional law is more thoroughly settled than that the Federal Gov- 
ernment is a government of delegated powers. Martin v. Hunter's 
Lessee, 1 Wheat. 304 ; Gibbons v. Ogden, 9 Wheat. 1 ; McCulloch v. 
Md., 9 Wheat. 316. And the right to legislate for the reclamation 
of arid lands, aside from those the ownership of which is vested in 
the Federal Government, is not one of the powers expressly dele- 
gated to Congress. 

Unable to rely upon this point counsel for the government next 
endeavored to sustain the right of Congress to legislate for an inter- 
state stream, which is not navigable, by "the doctrine of sovereign 
and inherent power." Their argument was in substance: All 
legislative power must be vested in either the state or the National 
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Government ; no legislative powers can belong to a state government 
other than those which affect solely the internal affairs of that state ; 
consequently all powers which are national in their scope must be 
found vested in the Congress of the United States. 

This argument has a certain plausibility. The framers of the 
Constitution, in delegating power to the Federal Government, un- 
doubtedly intended to give to it all those powers which are essen- 
tially national and to leave to the states all those which are essen- 
tially local. In following this line of cleavage they used general 
terms in both grants and prohibitions; for, in framing a constitu- 
tion and not a code, they were providing for unforeseen contingen- 
cies. 3 Work's of Wilson 282. The generality of these provisions 
of grant and restriction has made possible the ever-broadening field 
of Federal power. Cooky's Constitutional Law, 106. This pro- 
gressiveness of constitutional interpretation has long been recog- 
nized and even a comparison of the statements of abstract princi- 
ples shows the advance. What was once the test of the powers of 
the Federal Government would not justify the use of some of the 
powers which to-day are exercised without question. The test as 
laid down by Justice Story was: "Whenever a question arises con- 
cerning the constitutionality of a particular power, the first question 
is whether the power be expressed in the Constitution. If it be, 
then the question is decided. If it be not expressed, the next inquiry 
must be whether it is properly an incident to an express power and 
necessary to its execution. If it be, then it may be exercised by 
Congress. If not, Congress can not exercise it." Story's Com- 
mentaries on Constitution, Sec. 1243. 

This test is, in one regard at least, much broadened by the lan- 
guage of the Legal Tender Cases: "It is not indispensable to the 
existence of any power claimed by the Federal Government that it 
can be found specified in the words of the Constitution, or clearly 
or directly traceable to some one of the specified powers. Its exist- 
ence may be deduced fairly from more than one of the substantive 
powers expressly defined or from them all combined. It is allow- 
able to group together any number of them and infer from them all 
that the power claimed has been conferred." Legal Tender Cases, 
12 Wall. 534. 

This is one of the most avowedly liberal constructions that the 
Constitution has ever received yet it is hard to find in reasoning 
such as this anything which would tend to justify the doctrine of 
inherent powers. 

On the other hand such a doctrine seems expressly negatived, 
for as Justice Brewer says in Kansas v. Colorado: "This natural 
construction of the original body of the Constitution is made abso- 
lutely certain by the Tenth Amendment. This amendment which 
was seemingly adopted with prescience of just such contention as 
the present, disclosed the widespread fear that the National Gov- 
ernment might, under the pressure of a supposed general welfare, 
attempt to exercise powers which had not been granted. It reads : 
'The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respect- 
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ively or to the people.' The argument of counsel ignores the princi- 
pal factor in this article, to wit : 'the people.' Its principal purpose 
was not the distribution of power between the United States and the 
States, but a reservation to the people of all power not granted. 
. . . The powers affecting internal affairs of the States not 
granted to the United States by the Constitution, nor prohibited by 
it to the States, are reserved to the States respectively, and all 
powers of a national character which are not delegated to the 
National Government by the Constitution are reserved to the peo- 
ple of the United States." 

Such a reservation of powers as Article X assumes added im- 
portance when it is remembered that it is not to be narrowed by a 
technical construction but, like grants of power, is to be considered 
liberally so as to give full effect to its scope and meaning. Weston 
v. Charleston, 2 Pet. 449; Robbins v. Shelby County Taxing Dis- 
trict, 120 U. S. 489; Fairbank v. U. S. 181 U. S. 283. 

The petition of the government being disposed of, the court 
found that the damage done Kansas by the diversion of the water 
of the river had not been sufficient to justify the granting of an 
order restraining Colorado from using the water for irrigation pur- 
poses. 

The soundness of the doctrine reiterated by this case has long 
been apparent; and the enunciation of such views at this time is 
opportune as serving to bring vividly before the country the temper 
and conservatism of the Supreme Court. The forcible emphasis 
laid by the court upon the fact that ours is a government of dele- 
gated powers may serve as a significant hint to the numerous advo- 
cates of a further extension of Federal power. Also, it is conjec- 
tured, this decision will not be without its effect upon those who 
favor amending the Constitution. 

THE POWER OF THE LEGISLATURE OF A STATE OVER ANIMALS FER.E 
NATURE IN CAPTIVITY. 

The doctrine of the ownership- of wild game is, without doubt, 
an interesting one and a new phase of the question was brought up 
in the case of Dieterich v. Fargo, 104 N. Y. Sup. 334. Judge 
Houghton, in delivering the opinion of the court, decreed that the 
term "deer and venison," in a statute forbidding, with a few excep- 
tions, its transportation, included deer bought by the plaintiff in 
another state and kept in a fenced park. He applied the term 
"domestic" to such deer, but seemed to doubt the propriety of doing 
so. Judge Lambert dissented from the opinion of the court on the 
ground that the statute should not be construed as changing the 
common law any more than necessary and that the statute should 
be given the same effect as if it read "wild" deer. 

It seems to be a well-decided doctrine of American law that the 
wild game within a state belongs to the people in their collective 
sovereign capacity. The case of ex parte Maier, 103 Cal. 407, 
after stating the above doctrine goes on to say that wild game is not 
the subject of private ownership except in so far as the people may 



